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STATEMENT OF FACTS.

The plaintiff in error is a corporation engaged

in the operation of salmon fisheries in Alaska, and

an indictment was returned against it containing a

number of counts charging it with illegal fishing.

While the cause was at issue upon a plea of not

guilty, and before the same was called for trial, the

plaintiff in error filed a motion for a continuance

supported by affidavits. From this motion and

affidavits, it appeared that Charles A. Burckhardt



was the President of the Alaska Pacific Fisheries;

that this corporation owned three canneries in

Southeastern Alaska, one at Chilcoot, which was

under the personal supervision of F. 0. Burckhardt,

and two other canneries situate at Chomly and Yes

Bay respectively. That the two last nientioned can-

neries were under the personal direction and super-

vision of Charles A. Burckhardt, the President of

the corporation, and that, as such, he was familiar

with all the transactions had by the corporation in

connection with the operation of these two last

mentioned canneries, and that he was the only per-

son who could testify in relation to the activities of

the corporation in that connection.

That the violations of the fishing laws com-

plained of in the indictment occurred in connection

with the operation of the last two mentioned can-

neries so under the direction of the said Charles

A. Burckhardt.

That the said Charles A. Burckhardt would be

a material witness in connection with the trial of

the issues involved, and that the facts to be proven

by him could not be proven by any other witness;

and further, that because of the fact that Charles

A. Burckhardt was the Manager in control of the

said property and the managing head of the cor-

poration, it would be necessary that he should be

present at the trial to assist counsel in connection

with the trial of the cause. That said Charles A.



Burckhardt was ill and unable to attend, but would

in all probability be able to attend at a later date,

not less than three months from and after filing

the motion and affidavits. This last mentioned fact

was verified by the attending physician, Dr. Wilson

of Portland, and not denied. The District Attorney,

having filed an affidavit stating that he had in his

possession a letter purporting to be written by the

said Charles A. Burckhardt containing certain ad-

missions. A further affidavit was filed showing

that said Charles A. Burckhardt, as the Manager

of the business referred to, was the only person

who had actual knowledge of the names of the

witnesses that could be called to testify to details;

that he had been unable, because of his illness, to

attend to these matters for some time past, and

that, in his absence, no one would know the names

of witnesses that could be so called. The affidavit

further showed that there were witnesses that

could, if present, testify to some of the details

referred to in the indictment, and that the said

Charles A. Burckhardt knew who these witnesses

were and could inform counsel, if he could be con-

sulted; and also that the said Charles A. Burck-

hardt was the only person who could testify to the

whole of the transactions had by the corporation

with reference to the matters and things charged

in the indictment, and was the only person who

could testify in relation to the genuineness of the



letters referred to in the District Attorney's affi-

davit, or explain the statements therein contained,

if the letters were genuine. Upon these affidavits

the matter was submitted to the Court and the

motion and application for continuance was denied.

To this ruling an exception was duly taken and

allowed. Thereupon the cause proceeded to trial.

The Prosecution called as a witness E. P.

Walker, who having testified that the defendant

operated three canneries, one at Chilcoot, one at

Yes Bay, and one at Chomly, was asked if he was

at the trap of the defendant company situate at

Cleveland Peninsula, Grindell Point, during the

past summer.

This question was objected to on the ground

that it contained the conclusion that the defendant

company owned a trap at that point. No testimony

had, at that time, been introduced that the defend-

ant company had any such trap.

The objection was overruled and the witness

testified that the defendant had a trap at Cleveland

Peninsula. (See Rec. Page 22-23).

The ruling of the Court in permitting this

opinion evidence to go in is one of the errors

assigned.

The witness also testified that on this par-

ticular trap there was a legend which read as

follows: "This trap location held under Alaska Ter-

ritorial License No. 18-419 Alaska Pacific Fish-

eries, Yes Bay."



The witness then proceeded to testify that the

Alaska Pacific Fisheries maintained a trap at

Grindell Point; that the number of this trap was

420, and that the following legend appeared on it:

"This trap location held under Alaska Territorial

license No. 18-420, Alaska Pacific Fisheries, Yes

Bay." And further, that he visited a trap num-

bered 422 of which he said the Alaska Pacific Fish-

eries was the owner. This trap was situated on

Gravina Island in Clarence Straights. This wit-

ness testified that he did not visit any other traps

of the defendant company . When this same wit-

ness was, on cross examination, asked the exact con-

dition of the traps visited, to explain just what he

found, he having in direct examination testifier]

that the traps were not closed according to law,

the Court sustained an objection to the question on

the ground that it was not cross examination and

immaterial. This ruling is also assigned as an

error. (See Rec. Page 33).

And again, when the witness was asked about

the details of trap 420 so as to show just what

he found, an objection was made that it was not

cross examination, and this objection was sus-

tained, to which an exception was duly taken. (See

Rec. Page 35).

Similar questions were asked this witness upon

cross examination to prove the exact condition found

by him concerning every trap in relation to which



he testified what he said was illegally fishing.

Again an objection that it was not cross exam-

ination was sustained. (See Rec. Page 33-34-35).

Mr. Gray was called as a witness, and was

asked if he visited any of the traps of the Alaska

Pacific Fisheries. He said he did. He then testi-

fied that the first trap he went to was No. 419,

which was the trap referred to in Count No. 13.

He said he then went to a trap near Grindell Point,

which was trap 420, Count No. 14. This trap he

said was marked "Alaska Pacific Fisheries" and

the number was 420. He said on the same day he

also visited a trap on the western shore of Gravina

Island. He said he could not see the number on it

from where he was, but it was marked "Alaska

Pacific Fisheries."

The Prosecution then called the witness,

Andrew Ingstrom. He said that he went over, on

the occasion the other witness testified to, to Alaska

Pacific Fisheries trap at Gravina Island. Having

testified to the condition in which he found the

Gravina Island trap, he was asked this question:

(See Rec. Page 46). "Did you go to any other trap

of that company that day" The answer was. "Yes,

sir."

Q. Vvhere was that situated?

A. Cape Chacon.

Q. That is Count No. 10. Do you know the

number of that trap?



A. No, sir.

He was then asked this question: "That was

an Alaska Pacific Fii
' trap, was it?" Answer.

"Yes. ail

Later on this same witness testified that he

went to another trap situated at Stone Rock Bay.

He he following question : j See Rec.

Page 47 i. "That is Count No. 11. Did you notice

the number of that trap?"

A. No, sir.

Q Did you notice the lettering on it?

A. Yea, sir.

0. Alaska Pacific Fisher:^

A. Yes. sir.

This trap, the witness testified, was situated

in Claren: igfats.

le witness, Walker, was then recalled and he

testified that he knew from the records that the trap

at Cape Chacon, to which the previous witness had

ified was trap No. 551. and that the trap a:

r Rock Bay was trap No. 552. On cross exam-

ination, h

:

r, he testified
| See Rec. Page 53

I

that he was not there himself, and had no personal

knowledge eraing these two traps.

or further evidence was offered to

show that the Alaska Pacific Fisheries, the defend-

ant in the case, owned any of the traps referred

to, or had anything to do with their maintenance

or operation. No witness was called who testified
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that he had ever seen any one connected with the

Alaska Pacific Fisheries on these traps. No one

testified that they ever saw any one on the traps or

that any one employed by the defendant corpora-

tion had anything to do with the condition the

traps were in, or had been engaged in fishing the

traps; either at the time referred to or at any other

time. The whole case was allowed to rest on the

bland assertions and expressions of opinion herein-

before related.

The defendant having no witnesses present,

the case went to the Jury on the testimony of the

Prosecution, and the Jury having returned a ver-

dict of guilty on five counts, to which the testimony

hereinbefore referred to related, the Court assessed

the maximum penalty in each case. Having thus

assessed the maximum penalty which consisted of

SI,000.00 fine in each case, the costs were also

assessed against the defendant.

ERRORS ASSIGNED AND RELIED UPON FOR

A REVERSAL.

1.

The Court erred in denying the defendant and

appellant's application for a continuance and in re-

fusing to postponed the trial as required to do by

defendant and appellant.



2.

The Court erred in permitting the witness,

Walker, to testify an answer over the objection of

the defendant, that the question called for a con-

clusion, the following question:

Q. Now in reference to Count No. 13, Mr.

Walker, were you at the trap of the defendant

company situated at Cleveland Peninsula, Grindell

Point, last summer? Do you know whether or not

the defendant company maintains a trap at Cleve-

land Peninsula, Grindell Point?

A. You have two localities there.

THE COURT: The question is whether they

had a trap there last summer.

THE WITNESS: At Cleveland Peninsula-

Yes.

3.

The Court erred in admitting the testimony

of the witness Andrew Ingstrom over the objection

of the defendant. The testimony referred to was

elicited in reply to the following question

:

Q. That was an Alaska Pacific Fisheries trap

—Was it?

A. Yes, sir.

4.

The Court erred in sustaining an objection to
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the following question propounded to the witness,

Walker

:

Q. Did it have a double opening or a single

opening from the lead into the heart?

A. That had a double opening also.

Q. Was that opening closed or was it open?

To the question objection was interposed that

it was not cross examination, which objection was

sustained, and an exception duly allowed.

The Court erred in sustaining an objection to

the following question to the witness, Walker, which

had reference to the condition of one of the traps

which had been previously testified to by the

witness.

Q. Isn't it a fact that there was a netting

draped over the opening into the heart, and fast-

ened on both sides and fastened on the bottom?

To this question objection was made without

stating the ground of the objection, and the ob-

jection was sustained by the Court.

6.

That the Court erred in sustaining the ob-

jection that it was not cross examination to the

following question put to the witness, Walker,

which said question referred to the condition of

the fish trap which the said witness had testified
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in direct examination was fishing illegally.

Q. Was that the ordinary opening?

This question was ruled out on the ground that

it was not cross examination.

7.

That the verdict rendered herein taken as a

whole and also as to each count in the indictment

separately, upon which the defendant was found

guilty, that is to say Counts 9-10-11-13 and 14, is

contrary to the evidence, not supported by suf-

ficient evidence, and is contrary to law.

8.

That the Court erred in receiving the verdict:

of the jury herein, and entering judgment thereon.

9.

That the Court erred in entering judgment

against the defendant on Counts 9-10-11-13 and 14,

taken collectively, and also in entering judgment

on such Counts taken separately for the reason that

there was not sufficient evidence to warrant the

entry of judgment against the defendant on either

or any of said counts, and further that the Court

exceeded its jurisdiction in the entry of judgment,

in entering judgment for costs against the defend-

ant in addition to the fine imposed, which costs are

in addition to the amount specified by the statutes,
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as well as for other reasons apparent on the face

of the judgment and the record herein.

Because of which said errors the defendant

asks that the judgment of the Distinct Court for

the District of Alaska entered herein be set aside.

ARGUMENT.

The first error assigned relates to the refusal

of the Court to grant a continuance. While it may
be considered as a general proposition that it is

within the discretion of the Court to grant or re-

fuse a continuance, this is not an arbitrary dis-

cretion but a judicial discretion, and its exercise is

subject to review on appeal or writ of error. There

are special reasons in Alaska why the rulings of

the Trial Court in granting or denying a continu-

ance should be reviewed. The Territory is of such

vast extent, and the places where the Judges reside

are so far distant from one another, that it is quite

impossible to give a defendant the right to object

to a Judge whom he believes to be biased or

prejudiced against him. No provision is made by

the law, therefore, for a change of Judge in such

cases, and the defendant is obliged to go to trial

before the Judge in whose Court an indictment has

been returned. Under these circumstances, it is,

to say the least, highly proper that the actions of a

Trial Court in matters of this kind should be

reviewed on appeal.
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The application for continuance in this case

was not the ordinary application for continuance

because of the absence of a witness. Mr. Charles

A. Burckhardt, it is true, was a witness who could

testify to material facts in connection with the

defense. But he was more than this. He was also

the President of the Corporation who had personal

charge of that portion of the defendant's business

in connection with which the indictment was re-

turned. He alone knew the names of other wit-

nesses who could testify to this or that detail in

connection with the defense, and it was shown that

there were such witnesses. He had been ill for some

time so that he could not be consulted. Counsel

was not only unable to produce the testimony of

Mr. Charles A. Burckhardt, but not knowing the

names of the witnesses who might otherwise have

been called, was unable to produce any testimony,

since Mr. Charles A. Burckhardt alone knew the

names of these witnesses, and the facts to which

they could testify, and he could not be consulted

because of his illness. Theoretically, the corpora-

tion was the defendant, but for all practical pur-

poses, Mr. Charles A. Burckhardt was the de-

fendant. A stronger case for a continuance could

not be conceived of.

In Jaffe v. Lilienthal, 101 Cal. 75; 35 Pac.

636.
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The plaintiff's counsel made a motion for

a continuance upon plaintiff's affidavit and
that of his Physician, showing that he was in

Seattle, Washington, confined to his room by
an attack of acute rheumatism, and that, in

the opinion of the Physician, he would not be
able to leave his room in less than two months.
The affidavit of the plaintiff further stated

that his presence at the trial was indispensably

necessary, that he was the only person who
knew the whereabouts of the witnesses neces-

sary to be called to testify on his behalf and
the details of the case. No counter showing
was made, and the continuance was denied by
the Court below and judgment was entered
for a non appearance of the plaintiff. After
stating that the record does not show that the

circumstances under which the continuance
was denied were sufficient the Court on appeal
held that error was committed in refusing to

grant a continuance, and in this connection
says: "Respondent suggests that it does not
anpear that plaintiff was a witness, nor that

his attorney used any diligence to prepare for

the trial. It seldom happens that a trial can be
properly had in the absence of the plaintiff,

even where he is disqualified as a witness, es-

pecially where it is to be tried upon oral testi-

mony. With all the care that can reasonably
be taken by both attorney and client, some
matter of vital imnortance is liable to be over-

looked by them until the trial calls it to the re-

collection of the plaintiff, and this is especially

true in relation to matters purely in rebuttal."

In McMahan v. Norick, 12 Oklahoma,
125; 69 Pac. 1047,

The Court, after holding that it is settled
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law in the State that an application for con-

tinuance is addressed to the sound discretion

of the Trial Court, and after stating the facts

in the case, says as follows: "This applica-

tion was based upon the ground that the plain-

tiff in error was sick and unable to attend

court. It was supported by the affidavit of

the attending physician and by the affidavit of

counsel for plaintiff in error. The affidavit

of the physician stated that the plaintiff in

error was in a condition of pregnancy. The
physician further testified that it would not be
advisable for her to attempt to attend court

during said term, which he was informed
closed on December 17, 1900. The attorney

for plaintiff in error testified that he could

not proceed with the trial of said cause, on
account of the absence of the plaintiff in error,

who was one of the defendants in said cause,

and a material witness in her own behalf. The
facts to which she would testify were then
fully set forth in the affidavit; and it was
further stated in said affidavit that the said

facts could not be proven by any other witness,

and that counsel could not safely proceed with
the trial of said cause without the presence
of the plaintiff in error to aid him in prop-
erly presenting the case to the court, and that
said application was made in good faith, and,
if said cause was continued until the next term
of court, the attendance of said plaintiff in

error could be procured."
Further says: "We think that the show-

in q- in this case was sufficient to entitle the

plaintiff to a continuance of the case, and that
it was an abuse of discretion to refuse to grant
it. In this case the affidavit of the physician
shows that the plaintiff in error was physically
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unable to attend the trial. The affidavit of her
attorney shows that she was not only a
material witness in her own behalf, but that

her presence was necessary for the purpose of

aiding her attorney in a proper presentation

of the cause. It is true that the defendant in

error consented that the affidavit of the plain-

tiff in error may be treated as her deposition,

but this fact did not satisfy the law."

In Michelson v. Spies, 83 Hun., 509; 32

N. Y. Supp. 17,

It was held that a physician's affidavit

to the effect that a serious operation prevented
defendant's presence at the trial and testify-

ing, supplemented by that of his counsel that

defendant was a material witness and the sole

witness to a certain transaction, relied upon
as a part of the defense, furnished a legal

excuse entitling the defendant to an adjourn-
ment."

In Hollis v. Watson, 28 Ky. L. Rep. 550;

89 S. W. 548,

The Supreme Court reversed the order re-

fusing a continuance, upon the ground that the

party was confined to his room by illness and
unable to attend the court, notwithstanding
the case had been upon the docket for about
four years and had been continued a num-
ber of times for the appellant. The Court said

:

"Y/hatever may have been the grounds of

previous continuances, appellant was entitled

to be present at the trial of his case, if pos-

sible, and was not responsible for the misfor-

tune which had overtaken him which prevented
his attendance."
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In McDonald v. McDonald, 115 Mo. App.

617; 92 S. W. 351,

It was held error for the Trial Court to

set aside a continuance granted on account of

defendant's illness, and setting the case down
for trial four days thereafter, upon a showing
that neighbors had received telegrams from
the defendant tending to show that she was
not too ill to attend Court, where a showing
was made that the counsel did not know her
present address and some of the witnesses

in her behalf resided at distant places.

In Re Townsend, 122 Iowa, 246; 97 N. W.
1108,

It was held in a proceeding to contest the

validity of a will alleged to have been procured
by undue influence, that a denial of the motion
for a continuance because of the absence of two
of the defendants, one of whom was the widow
of the testator and a material witness, was
reversible error, notwithstanding the fact that

she appeared after the case had been on trial

for several days and was examined as a wit-

ness in the case. The court said that the

subsequent appearance "did not negative the

presumed prejudice resulting from the error
overruling the motion for a continance ;" that
"her counsel were entitled to her presence,

counsel, and advice during the entire trial.

The evidence discloses that she knew more
about the real issues than anyone else, and,
while she may have been incompetent as a
witness to testify to many of these matters,
there was the more need for her advice and
counsel during the trial."
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See also : Young v. United States, 223 Fed.
Rep. 941; 139 C. C. A. 412; People v.

Robarge, 165 N. Y. St. Rep. ;

131 N. Y. Supp. 901; 147 App. Div.

920; State v. Vollim 51 S 275; 96
Miss. 651; People v. Fong Chong, 91
Pac. 105; 5 Cal. App. 587.

The Second and Third errors assigned relate

to the action of the Court in permitting witnesses

to testify to their mere conclusions and opinions

that certain traps were the traps of the defendant.

It would seem clear that in a criminal prosecution

the defendant should not be convicted upon the

mere opinion or conclusion of a witness to the ef-

fect that this or that fish trap which was not closed

in accordance with the provisions of the law, be-

longed to the defendant on trial. This is not evi-

dence, in either a civil or criminal case. And in

this case it was permitted to go in in establishing

the very point that was at issue, on a plea of not

guilty. Clearly, this was error, and such error as

to demand a reversal.

Alaska Treadwell Gold Mining Co. v.

Crinis, 255 Fed. 810; 167 C. C. A.
138.

The Fourth, Fifth and Sixth errors assigned

relate to the exclusion of the testimony sought to

be elicited on cross examination. In direct exam-
ination the witnesses, to whom these questions were
propounded, had testified to facts that indicated that



19

the fish traps referred to by them were not closed

according to law at the time they visited them, and

they had testified to the condition of the traps as

they found them. The questions asked in cross

examination which were ruled out by the Court on

the ground that they were not cross examination

were such as to ask the witness to explain the

exact condition in which the traps were found;

and particularly regarding the gate or mouth of

the heart. The witnesses were asked whether this

or that condition did not exist, or what the condi-

tion of thetrap was in that particular. Surely

this was cross examination, since the law provides

that the gate, mouth or tunnel of all traps shall

be closed. When a witness testified as to what

was the condition of a portion of the fishing trap,

he may, on cross examination, be asked what is the

condition of the whole fish trap. This for many
reasons. When witnesses called to testify to a state-

ment of facts concerning anything, whatever it may
be, and he testifies to a portion of the facts relat-

ing to that thing, he may always be interrogated

upon the whole matter, for many reasons. First,

the whole truth should be brought out, and secondly,

the jury are entitled to know whether the witness

observes closely. They have a right to know
whether that testimony is to be believed because

of his lack of observation, and it is also proper to

cross examine him upon these matters to test his
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memory to determine whether his recollection is

clear or correct. Clearly, the Court erred in ruling

out these questions, and this error is especially

material in view of the fact that the defendant

had no witnesses present because of a denial of a

motion for a continuance, who might otherwise

have testified to the details sought to be elicited

from the witnesses by the Prosecution.

Resurrection Gold Mining Co. v. Fortune

Gold Mm. Co., 129 Fed. 668; 64

C. C. A. 180.

In this case the Court says: "The next
question presented relates to the cross-exam-
ination of McNeece, the owner of the claim.

He testified on his direct examination that

he was present and saw the stake set when
the survey for patent was made, that the round
stake with the blazes and pencil marks is in

the same place in which the surveyor set the

original post for corner No. 3, and as follows:

Q. Describe the manner in which the

monuments were set.

A. We drove down a stake here (indi-

cating a map ) , and piled a pile of rock around
it : the same with this stake here, and the same
with No. 3, and the same with No. 4."

After he had testified on cross-examina-

tion that the original monument which marks
corner number 4 of the Kokomo claim, which
the field notes of the Fortune claim declare

bears north 2 degrees 5 minutes east 196 feet

from corner No. 4 of the Fortune, is still

standing, and after he had testified that, when
the survey of the Fortune was made, the sur-
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veyors measured the distance from corner No.
3 to two stumps near it and blazed them, he
was asked on cross-examination, "Did they
measure the distance from that corner No. 4
at the time they set it in the patent survey to

corner No. 4 of the Kokomo?" and the court
sustained an objection to the question, and
refused to permit the witness to answer it.

The fact was that if corner No. 4 of the For-
tune was 196 feet distant from corner No.
4 of the Kokomo, then that corner was about
300 feet from the place where the defendant
claimed, and the courses and distances located
corner No. 3, and about 325 feet from the
round stake which this witness had testified

marked that corner. Hence, if the surveyors
measured the distance from corner No. 4 of

the Fortune to corner No. 4 of the Kokomo,
that fact tended much more strongly to show
that McNeece was mistaken in his testimony
to the effect that the round stake was at the
location of the original monument than if the
surveyors had simply calculated that distance.

Many arguments are urged upon us by coun-
sel for the plaintiff for the purpose of sus-

taining this ruling. They say that permission
to answer this question was discretionary with
the court below, and that its refusal was no
abuse of discretion; that the answer to the
question would have established an affirmative
defense; and that the refusal to permit the
introduction of the answer was not prejudicial
to the defendant because it might have made
the owner of this property its own witness
and then have asked him the same question;
and that in any event the expected testimony
was only cumulative. But a fair and full

cross- examination of a witness upon the sub-
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jects of his examination in chief is the abso-

lute right, and not the mere privilege, of the

party against whom he is called, and a denial

of this right is a prejudicial and fatal error.

It is only after the right has been substantially

and fairly exercised that the allowance of

cross-examination becomes discretionary with

the trial court. Gilmer v. Higley, 110 U. S.

47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62; Chandler
v. Allison, 10 Mich. 460, 473; Heath v. Watery
40 Mich. 457, 471; Sperry v. Moore's Estate,

42 Mich. 353, 361, 4 N. W. 13; Martin v. Elden
32 Ohio St. 282, 287; Wilson v. Wagar, 2*3

Mich. 452, 456, 458; Reeve v. Dennett, 141
Mass. 207, 6 N. E. 378; Taggart v. Bosch
(Cal.) 48 Pac. 1092; 1096; New York Irovi

Mine v. Negaunee Bank, 39 Mich. 644, 660;
Jackson v. Feather River W. Co. 14 Cal. 19,

24 ; Wendt v. Chicago, St. P., M. & O. Ry. Co.,

4 S. D., 476, 484, 57 N. W. 226.

In Jackson v. Feather River Walter Co.,

14 Calif. 23,

The Court says: "In the first place, the

right of cross-examination is one of the most
important privileges pertaining to a trial of

an issue of fact. It exists, and ought to exist,

in great latitude, for it is the only effectual

shield against perjury, and the only sure
means of eliciting the whole truth. We are
inclined to agree with the counsel for the Ap-
pellants, that Courts are apt to take too nar-

row a view of the rights of the examiner in

such cases, and to give too extended a scope

to the rule that a cross-examination is to be
confined to the subject matter of the evidence
in chief. Undoubtedly, the cross-examination
cannot go beyond that matter; but it ought to

be allowed a very free range within it. Iii
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order to this, the witness may be sifted as to

every fact touching the matters as to which
he testifies, so that his temper, leanings, rela-

tions to the parties, and cause, his intelligence,

the accuracy of his memory, his disposition to

tell the truth, his means of knowledge, his

general and particular acquaintance with the

subject matter, may be fully tested. Much
must be left to the discretion of the counsel

upon this subject. * * * * We cannot see

clearly that the defendants were not injured

by this error. They might not have been; but
the rule is, that every error is prima facie an
injury to the party against whom it is made,
and it rests with the other party clearly to

show, not that probably no hurt was done, but
that none could have been, or was done by the

error."

The Seventh, Eighth and Ninth assignments

go to the sufficiency of the evidence to sustain the

verdict and judgment. There was not in the record

a scintilla of competent testimony to prove that the

defendant either owned, maintained or operated the

traps in question. There was evidence that in the

case of three of the traps they were marked

"Alaska Pacific Fisheries." As to the other two,

even this evidence was lacking. Even though they

were marked "Alaska Pacific Fisheries" however,

that of itself, did not establish that the Alaska

Pacific Fisheries owned the traps, much less did it

establish that they had anything to do with their

operation. It was an easy matter to prove that

the watchmen on each trap were employees of the
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Alaska Pacific Fisheries. If that were true and

the Government, not having elected to produce this

proof so readily obtainable, it must be assumed that

it was not in accord with the facts. The most im-

portant point in which the evidence was deficient

was this. The operation of these fish traps in an

illegal manner was the gist of the offense. A per-

son may own a trap and lease it to another, and

such other if he fishes it illegally, is the only

person liable, and where there is the total absence

of any evidence to show who operated the trap

or who is to blame for the fact that it was not

closed during the closed season in the manner pro-

vided by the statute, it would seem there could be

no conviction. A judgment in a criminal case can-

not rest upon a surmise. There should at least be

some evidence to support it. While some of the

witnesses testified that in their opinion some of

these traps were the property of the Alaska Pacific

Fisheries, there was not even opinion evidence to

the effect that the Alaska Pacific Fisheries were

operating these traps at the time of the alleged vio-

lation of the law. And the case, having been tried

in the absence of Mr. Charles A. Burckhardt, who

was the only witness capable of explaining the

situation as far as the defendant was concerned,

the defendant was unable to produce testimony

upon the subject.

The Ninth assignment of error also related to
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the action of the Court in assessing the costs in

addition to the fine. Under a recent decision of

this Court in Johnson v. United States, costs may-

be imposed in criminal cases in addition to the

penalty provided.

For the reasons stated, the plaintiff in erorr

respectfully asks that the judgment of the Trial

Court be reversed.

Respectfully submitted,

HELLENTHAL & HELLENTHAL,
Attorneys for Plaintiff in Error.




